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Cooperative Memorandum of Agreement Between the Vermont Agency of Transportation
(AOT) and the Agency of Natural Resources (ANR) Regarding Wetland Mitigation or
Compensation of Transportation Projects in Vermont

Purpose:

This Memorandum of Agreement outlines a process for facilitating the identification, location,
design, acquisition, ownership, and long-term management of wetland mitigation/compensation
sites for transportation projects along the National Highway System® and other major corridors
in Vermont. The process makes wetland permitting more orderly, and thus more predictable. It
standardizes, to the extent possible, the steps needed to obtain a state Conditional Use
Determination (CUD) under the Vermont Wetland Rules, and what is needed to show that
mitigation/compensation is appropriate under Sec. 8.5 of the Rules.

The steps described below are included as part of the Agency of Transportation’s Project
Development Process. They are implemented in accordance with state and federal statutes,
regulations, and memoranda related to this topic (see Appendix 1), and are intended to be as
coordinated as possible with the federal wetlands review process.

Background:

The State Wetlands Program assumes that there will be “no net loss of wetland area or
functions”, while the federal program strives to have no net loss of wetland functions. Projects
that consume wetland acreage and functions under the state and/or federal programs must
compensate for the loss of those functions and acreage, either through the restoration, creation,
enhancement (federal program only) and/or preservation (federal program only) of wetlands with
comparable functions on or off-site.?

The process outlined in this agreement applies only to those projects where
mitigation/compensation has been deemed necessary by the federal and state regulatory agencies
including: the US Army Corps of Engineers (the Corps), the US Environmental Protection
Agency (EPA), the U.S. Fish and Wildlife Service and ANR. In order for a project to qualify for
mitigation/compensation, the highway project must first be designed to be the “least
environmentally damaging practicable alternative” or “LEDPA”?, and avoid as many wetland
impacts as possible. If complete avoidance is not possible, then design steps must be taken to
minimize impacts to the wetland. Mitigation/compensation for unavoidable wetland impacts on
or off-site occurs only in rare cases after this “sequence” of steps: first, impact avoidance and,
secondly, impact minimization.

! The National Highway System in Vermont includes 1-89, 91 and 93, and VT 7, 78, 9,
103, 2, and 4.

2 In cases involving wetlands under the federal program that function solely by treating
water quality, there may be techniques such as the incorporation of design elements (stone-lined
ditches, grassed slopes, etc) within the project area that will replace the wetlands former water
quality function, and thus not require additional wetland acreage.

® The LEDPA is part of the federal wetland review process. For the purpose of this
agreement, the LEDPA must also be approved by ANR under Section 8.5 of the Vermont
Wetland Rules.
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The process has been developed through the cooperative efforts of the federal agencies, the
Agency of Transportation, and the Agency of Natural Resources. It is the outgrowth of a 1992
Memorandum of Understanding between AOT and ANR that outlines how the agencies will
cooperate on issues of mutual concern (see Appendix 2), and complies with ANR’s 1996
Conservation Procedure (see Appendix 3). It is based, in part, on a study, mandated by the
Vermont Legislature in 1996, included in H. 794 Sec. 17a, and prepared for AOT and ANR in
1996 by Peterson Environmental Services.

Definitions:

This agreement uses the term “mitigation/compensation” to refer to: the replacement of
lost wetland functions and/or acreage. The synonymous federal terms are
“compensatory mitigation” or “mitigation” for the replacement of lost functions. The
synonymous state term is “compensation.”

The term “restoration” in this agreement refers to the federal definition wherein
“restoration” is: a form of mitigation/compensation - restoring filled or severely
degraded wetland to establish new wetland acreage to replace wetland lost to
development.*

The term “enhancement” in this agreement means: management activities conducted in
an existing wetland which increase one or more wetland functions. An example might
include creating additional waterfowl nesting habitat within a marsh.

The Process:

Step 1. The Least Environmentally Damaging Practicable Alternative (LEDPA) has Been
Determined and Wetland Functional Assessment Completed

Mitigation/compensation of wetland impacts is only considered after AOT and ANR, in
concurrence with the federal agencies, have determined which highway construction and other
modal alternative(s) has the least environmental impacts, meets the project purpose and need,
and is therefore the LEDPA. In order to determine the LEDPA, a basic functional assessment is
completed for each wetland affected by an alternative. AOT then

conducts a full functional assessment of the wetland affected by the LEDPA using an
evaluation procedure that fully combines state and federal criteria. AOT proposes what
functions and acreage are needed for mitigation/compensation and obtains ANR and
federal concurrence on this analysis.

The Vermont Wetland Rules indicate that only in “rare cases” compensation may be
possible to reduce adverse impacts on protected wetland functions so that there is no
undue adverse impact and a CUD can be issued. Furthermore, the Vermont Wetland
Rules create the presumption that some functions can be replaced while others cannot.

* The state definition of “restoration” is one of the minimization steps of sequencing -
minimizing wetland impacts on-site by Arestoring areas temporarily altered by a project” - for
example replanting areas of a wetland disturbed by a temporary access road into a construction
site.
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The Agency of Natural Resources will consider any argument and evidence presented by
AOT’s wetland scientists which may overcome the presumption that a function cannot be
replaced. If consensus between AOT and ANR cannot be reached on the question of
mitigatable/compensable functions, an advisory opinion will be sought from the Water
Resources Board.

Step 2. Defining the Wetland Mitigation/Compensation Proposal

Resolving the following issues helps define the wetland mitigation/compensation
proposal.

A. Geographic Area - The immediate project right-of-way should be first
considered as the preferred location of compensation\mitigation efforts for
functions such as water quality treatment; however, replacement of other
functions, such as some wildlife habitats, may not be appropriate within close
proximity to the project area. The Vermont Wetland Rules require that
compensation be contiguous to the affected wetlands where practicable.

If mitigation/compensation is not practicable on-site, then off-site locations may
be considered in the appropriate geographic area. This too is determined, in part,
by what functions must be replicated. The immediate watershed, defined as the
smallest watershed closest to the perennial stream, should be examined first.
Then, if no suitable site can be found, the next larger watershed should be
considered and then the next larger watershed until a suitable site is found.

While there are no exact procedures for locating a mitigation site, in general,
water quality and stormwater treatment must be addressed close to the project
area so that the resulting wetland or design element, such as stone-lined ditched or
grassed slopes, has similar treatment or abatement functions on the receiving
waters. Wetlands providing flood water storage should generally be replaced
within the same watershed. Where all of the affected functions cannot be readily
replaced in one wetland, the functions may be replaced in several locations, as
long as the necessary wetland functions and acreage are mitigated.

B. Amount of New Wetland Acreage Needed - The acreage needed, as stated
in the Corps and EPA’s mitigation memorandum?®, is to mitigate/compensate, at a

> Memorandum of Agreement between the Environmental Protection Agency and the
Department of the Army Concerning the Determination of Mitigation under the U.S. Clean
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minimum, on a 1:1 basis for the functions and values of the wetland that are
affected by the project. This should, however, be viewed as guidance only, and
may vary depending on the functions affected by the project and the type of
mitigation/compensation being proposed. The Vermont Wetland Rules require no
net loss of acreage or functions when compensating for impacts.

If the mitigation/compensation proposal involves wetland creation off-site, a
mitigation/compensation area larger than a 1:1 ratio may be needed to ensure that
the lost functions and values will be adequately mitigated/compensated. Species
of wildlife may require interspersion of water, upland thicket and hummocks. Not
knowing exactly how these areas will develop, it is prudent to include extra area
to serve as back-up in the event that the type of wetland desired does not become
established. This extra area must be included in the initial mitigation design area,
and is defined by the site conditions and challenges presented by the specific
wetland design.

As noted previously, there may also be cases under the federal program where the
primary functional loss is water quality that may be mitigatable/compensable by
on-site measures incorporated in the highway design rather than restoration or
creation of wetlands on or off-site. Under the Vermont Wetland Rules, wetland
acreage that performs a water quality function must still be created off-site to
compensate for the loss of that acreage.

The state and federal agencies agree that the mitigation ratio should reflect actual
experience from similar projects, and the best available science as to the
likelihood

that mitigation/compensation will in fact be successful over the long-term. It is
also acknowledged that adequate wetland buffer acreage must be included in the
new wetland site. The size of the buffer is contingent on the types of functions
that are being replicated, the topographic and vegetative characteristics of the site,
and the present and proposed surrounding land uses.

C. Restoration of Former and/or Creation of New Wetlands - The appropriate
mix of restoration, creation, enhancement, and/or preservation of wetlands

needed for the project’s mitigation/compensation will follow the principle that
restoration of a former wetland is preferred over creation of a new wetland from
upland areas. Restoration of former wetlands, rather than creation of new
wetlands, is viewed by

the state and federal agencies as more likely to succeed as a viable wetland
replacement, and is thus less risky for the applicant.

Enhancement and preservation of wetland functions and values may be used only
to satisfy federal requirements for mitigation/compensation. It is extremely
difficult to assess whether a net gain in wetland functional capability has been
created when the functions have been “enhanced” in an existing wetland.

Water Act Section 404(b)(1) Guidelines [February 6, 1990].
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Enhancement also does not replace lost wetland acreage resulting in a net loss in
wetland area, and, as such, does not comply with the Vermont Wetland Rules.
Full replacement of lost wetland acreage and function must accompany any
wetland enhancement efforts under the state program.

Preservation, which, under the federal program, involves unique cases when
existing wetlands are preserved in order to compensate for certain lost functions is
also impossible under the Vermont Wetland Rules. It too results in a net loss in
wetland acreage.

D. Wetland Compensation/Mitigation Site Design and Issuance of Project
Permits - A “Design Submittal” as outlined in Appendix 4, Submittals to the
COE and ANR for Wetland Mitigation Sites, generally describes the type of
information needed for the Corps’ review and for ANR to evaluate a
mitigation/compensation proposal and issue a CUD. The Vermont Wetland Rules
state under Sec. 8.5¢ (2) that, “the compensation measures will be fully
implemented prior to or concurrently with the proposed conditional use”.

ANR must have detailed information regarding the manner in which erosion will
be controlled at the new wetland construction site. Both the Corps and ANR
share the goal of receiving enough information to assure that the
mitigation/compensation proposal has a reasonable likelihood of success. Final
construction authorization is provided under the CUD only after final design of
the mitigation/compensation site has been completed and submitted to ANR.

Sections | through 1V of the EPA Region 1 Wetland Program General Guidelines
for Wetland Restoration and Creation Plans (March 1997), (see Appendix 5)
describes one method for how the project summary, and details of existing,
proposed, and actual site conditions might be prepared. The EPA Guidelines also
recommend that, from the time of plan approval by the Corps and concurrence by
EPA, to issuance of a letter verifying construction completion, brief quarterly
progress reports, if appropriate, should be submitted to the Corps and EPA. The
progress reports, if deemed necessary by the Corps, should describe activities
underway or completed to date, activities remaining to be performed, an
explanation of any delays experienced, and other pertinent information.

Submittal of such progress reports to ANR might also be a condition of a CUD.
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Step 3. Consultation

It is critical that certain state agencies, regional and local planners, government officials,
and non-governmental organizations be consulted during the mitigation/compensation
site selection, planning, and design processes. Regional and local planners and public
officials may help determine if the new site makes sense in terms of regional and local
land use planning efforts. Regional and local land use and transportation plans must be
consulted.

State agencies, including the Agriculture Department and the Division for Historic
Preservation, may have resource concerns associated with a new
mitigation/compensation site. Other state agencies, such as the Departments of Forests,
Parks and Recreation and Fish and Wildlife or the Housing and Conservation Board,
federal land stewards such as the US Forest Service, Fish and Wildlife Service or Corps,
or non-governmental and local organizations such as the Vermont, regional, or local land
trusts or conservation commissions may be partners in land acquisitions and/or site
monitoring efforts.

Step 4. Site Acquisition

The AOT is responsible for acquiring the mitigation/compensation site. The Vermont
Wetland Rules state under Sec. 8.5c:

(7) the replacement wetland will be permanently preserved by a conservation
easement or deed restriction conveyed to a suitable party or by other appropriate
means.

Use of public land for wetland restoration, creation and/or enhancement sites may be
possible, but the location of the site is dependent first on the best options for replacing
the lost functions and acreage, and this may not necessarily be on publicly owned land in
the area. Use of public land, if deemed appropriate by the federal regulatory agencies
and ANR, is subject to the concurrence of the affected land stewardship agency or
department and must also be consistent with any land management plans for the parcels
in question.

Mitigation/compensation sites, presently not on state land, but to be owned and managed
by ANR, must be reviewed and approved by ANR's Land Acquisition Review Committee
(LARC). ANR will look more favorably on properties that are adjacent to existing ANR
properties and meet ANR’s land acquisition priorities.

AOT may choose to obtain permanent conservation easements on the site. If easements
are not a possibility, the Agency will acquire fee ownership through standard AOT
processes. AOT will make all reasonable efforts possible to avoid condemnation for the
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acquisition of wetland mitigation/compensation sites.

Step 5. The Mitigation/Compensation Site Management Plan
The ANR and Corps permitting processes require that AOT provide the resources for the
development and execution of the long-term site management and monitoring plan. The
Vermont Wetland Rules state under Sec. 8.5c:

(4) The compensation measures shall be monitored and managed for a period
necessary to insure full replacement of the protected functions in question and any
additional period that may be required by subsequent remedial measures but in no
event for less than five years; and

(5) shall be designed to be self sustaining following the period for which
monitoring or management is required; and

(6) adequate financial surety is provided to carry out the proposed compensation
including and remedial measures.

Although AOT is ultimately responsible for the creation and execution of the
management and monitoring plans, AOT may have agreements with other agencies, non-
governmental organizations or consultants to undertake the work. AOT management is
least preferred, but must be considered if agreements with other organizations cannot be
reached.

At the federal level, the Corps oversees AOT s site monitoring and management. The
EPA has provided guidance detailing important components of a management plan that
may apply if agreed to by the Corps and ANR for the particular mitigation/compensation
site. Sections VI through IX, of the EPA s Guidelines suggest that project objectives be
set and standards be created by which achievement of those objectives are judged. It also
includes explicit provisions for corrective action to be taken if monitoring should show
that the standards for success are not being met. The standards are directly related to
reestablishing or developing the physical and biological components of the aquatic
ecosystem being restored or created. The Guidelines also detail when and how
monitoring might occur and be reported and when inspections should occur and
compliance be verified. It is important that AOT and ANR, including all relevant
Departments, form an inter-agency team to examine the site once a year to assess its
success and determine what, if any, corrective steps may be needed.

Vermont Agency of Natural Resources Vermont Agency of Transportation
by Barbara G. Ripley, Secretary by Glenn Gershaneck, Secretary

This MOA is effective as of November 15, 1997
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Appendices

1
2
3

4

5.

. State and federal wetland statutes

. AOT/ANR MOU

. ANR Conservation Procedure

. Submittals to the COE and ANR for Wetland Mitigation Sites, prepared for AOT by DuBois
and King Consulting Engineers.

Wetland Program General Guidelines for Wetland Restoration and Creation Plans, prepared
by EPA Region 1
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